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Stephen Viederman explores the duty that institutional fiduciaries owe
to their beneficiaries. These new responsibilities require prudence and
foresight in analysis and investment, not just for short-term profit but
for long-term growth, income and sustainability.

The prudent man standard has
long been the standard for fidu-
ciary responsibility. Among the
common law duties of a fiduciary
were the duty of prudence, the
duty of good faith and the duty of
impartiality. The fiduciary duty of
trustees is understood to include
the duty to collect, manage and
eventually distribute the assets
of the trust according to the con-
tract between the settlor and the
trustee. As the law has evolved,
fiduciary duties have become
codified and have evolved to en-
compass modern portfolio theory,
the ability of the trustee to seek
professional financial advice and
to delegate discretionary deci-
sions as long as the trustee has
exercised due diligence in seek-
ing the professional to whom he
wishes to delegate. Just as our idea
of prudence and fiduciary respon-
sibility has evolved to encompass

greater financial complexity, the
need for specialization and an in-
creasing body of information, so
too must the idea of prudence and
fiduciary responsibility expand to
encompass our greater knowledge
of the long term costs and impact
associated with investment deci-
sions, environmental pollution,
health implications and sustain-
ability. Institutional investors
must recapture far-sightedness
when it comes to fulfilling their
fiduciary responsibilities. It will
help to focus on the meaning and
implementation of the concept of
fiduciary responsibility and the du-
ties of fiduciaries. The integration
of prudent financial management
practices with environmental
stewardship, concern for com-
munity, labor and human rights,
and corporate accountability to
shareholders and stakeholders,
will minimize short- and long-term
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financial risk and identify invest-
ment opportunities that will lead to
increased shareholder value.

A focus on institutional in-
vestors here does not suggest
that the issues raised are not
applicable to high-net-worth in-
dividual investors, or any other
investor concerned with maximiz-
ing shareholder value. However,
the focus here on institutional
investors derives from the fact
that they, by virtue of the scale of
their collective investments, have
enormous influence over financial
markets and the global economy
as a whole. In 1999, U.S. public
pension funds had assets repre-
senting 46 percent of the gross
domestic product and 33 percent
of the capitalization of the New
York Stock Exchange.! Additional
holdings by religious, educational
and public institutions, unions
and foundations further increase
these numbers. They are what
investor and shareholder activist
Robert Monks, James Hawley
and Andrew Williams have re-
ferred to as “universal owners.”?
As a result, these institutions’
financial decisions have a huge
impact on society. The collective
power of these institutions could
reorient companies and econo-
mies around the world to secure
the short- and long-term interests
of beneficiaries, and other share-
holders and stakeholders alike.

What, Then, Is a
New Approach
to Fiduciary
Responsibility for
the 21st Century?

Fiduciary responsibility for
the 21st century must require

consideration of the social, envi-
ronmental, political and cultural
effects of investments, both posi-
tive and negative, over the short
and long term as a fundamental
part of the investment process.
This is a financial issue—one that
identifies risks and opportunities
not captured by conventional
financial analysis. Anything
less than this comprehensive
view does not meet the needs
of beneficiaries or the demands
of fiduciary responsibility, as we
must come to understand it. This
approach is about protecting
shareholder value.

Fiduciary responsibility must
acknowledge that economic re-
ality must incorporate the social,
environmental and financial into
a single investment decision-mak-
ing process if it is to maximize
returns both for beneficiaries and
the society as a whole. Anything
less will be a short-term benefit
at best. As corporations begin to
better understand the impacts of
social and environmental issues
on their “bottom line,” so too
must institutional investors who
hold their stocks.

Fiduciary responsibility must
require pension fund trustees to
secure their beneficiaries” future.
This obligation has long been
recognized. However, as investor
and corporate governance activ-
ist Robert Monks states, “[T]he
primary thing that workers need
for their retirement [is] money, but
don’t [workers] also need a safe,
clean, decent world in which to
spend it. These ends are not eco-
nomically exclusive, institutional
shareholders hold not only the
proxy power but also the legal
obligation to help deliver both.”?
There is sufficient evidence that
an analytic investment decision-
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making process integrating social,
environmental, political and cul-
tural issues can enhance portfolio
performance by recognizing risks
and opportunities not reflected in
traditional financial analysis while
contributing to a safe, clean and
more equitable world.*

Fiduciary responsibility must
be expanded and understood
to require voting proxies on
shareholder resolutions relat-
ing to issues both of corporate
governance and social concerns.
Proxies are assets to be exercised
in beneficiaries” interest. This is not
an argument that there is a “right”
way to vote on corporate gover-
nance and social issues, where
differences can legitimately exist.
Many shareholder resolutions
can be correlated with increased
shareholder value, especially
with consumer-oriented compa-
nies. What is obvious, however,
is that not voting proxies or vot-
ing blindly with management is a
squandering of assets.

Fiduciary responsibility already
requires that trustees analyze ap-
parent outperformers as well as
underperformers. Had this been
done more systematically, the
bubble created by Enron, World-
Com and others might well have
been identified as the bubbles they
were, and the exuberance they fed
might have been avoided at great
savings to portfolios. The downside
risk of “false hyper performers” is
probably far larger than the tradi-
tional performance monitoring of
visible underperformers.®

Fiduciary responsibility neces-
sitates looking closely at the webs
of conflicting interests among
accountants, auditors, money
managers and investment bankers,
and institutional finance commit-
tees and boards. These webs will



grow more impenetrable unless
fiduciaries exercise their duty to
the beneficiary in researching
and hiring outside portfolio and
financial managers.

Fiduciary responsibility must
acknowledge the reality of “uni-
versal ownership” especially for
large institutional investors. Their
scale means, in effect, that they
are the market. As a result, total
portfolios should be monitored in
order to maximize portfolio-wide,
long-term returns.®

Tasks for Fiduciaries

This vision of fiduciary responsi-
bility carries new and redefined
obligations for fiduciaries.

Fiduciaries should be knowl-
edgeable about the social,
environmental, political and
cultural issues that affect their
portfolios and that are an analytic
tool integrated with conventional
financial analysis. These issues
include among others climate
change, labor conditions and hu-
man rights worldwide, diversity
on boards and in the workforce,
and product safety, as well as mat-
ters of corporate governance. This
may entail engaging “social” advi-
sors in much the same way that
financial advisors and consultants
are employed.

Fiduciaries should use invest-
ment managers and consultants
that are open to implementing
an investment program that in-
corporates the interrelationships
between financial decision-mak-
ing and social and environmental
issues. They should be knowledge-
able about these issues, and willing
to seek out the skills and resources
necessary to implement the inves-
tor’s stated directions. This is not
portfolio screening. It is a new ap-
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proach to fiduciary responsibility
and investment decision-making.

Fiduciaries should demand that
investment managers and consul-
tants speak and report to them in
readily understood English and not
in some form of “financese” that ul-
timately undermines the fiduciaries
ability to exercise his/her duties.

Fiduciaries should review their
entire portfolios, not only individ-
ual assets or even individual asset
classes. Single decisions affect
total portfolios that in turn have
societal effects. For large institu-
tional investors, the bottom line
is inevitably portfolio-wide. This
requires awareness that negative
economic externalities (e.g., pol-
lution) and positive returns in a
single company (e.g., pharmaceu-
ticals) may benefit a particular firm
the investor owns, but may likely
damage the asset value of other
firms they own (e.g., smaller firms
that are experiencing difficulties
in providing health insurance to
their employees because of high
drug costs).”

Fiduciaries should develop
proxy-voting guidelines, make
them available to their beneficia-
ries and disclose their actual votes
on proxy resolutions. Fiduciaries
are the stewards of capital en-
trusted to them to look out for all
their beneficiaries’ interests.

Fiduciaries should demand
greater transparency and disclo-
sure from the companies in their
portfolios on social and environ-
mental issues as well as issues
of corporate governance. Fidu-
ciaries should practice the same
levels of transparency and disclo-
sure they demand of companies
on all aspects of their activities.
This includes reporting to their
beneficiaries in language readily
available to all concerned.

CCH INCORPORATED

Fiduciaries should explore the po-
tential of various investment strategies
that channel funds into new areas that
are socially justand environmentally
sound, as well as financially viable.
This investment strategy will lead to
long-term sustainability and growth
and will carry less risk of liability and
early failure.

Fiduciaries should ask their
lawyers how to accommodate
these new responsibilities and
obligations, rather than ask if
they can. Even in situations
where a legislature has directed
that the highest financial rate
of return is the sole purpose
of a pension fund, this new
analytical approach to finan-
cial decision-making need not
be an obstacle. Substantial re-
search shows that consideration
of the risks and opportunities
that social, environmental,
political and cultural issues
raise can improve financial
performance, or at least have
no negative effect.®

Fiduciaries should be aware of
and become involved in the for-
mulation and execution of public
policies that govern financial
firms, transactions and markets.
This view of fiduciary responsi-
bility involves some obligation to
engage knowledgeably in macro-
policy decisions and the activities
of agencies such as the Securities
and Exchange Commission, FASB
and state securities regulators,
and in related Congressional
considerations.’

Conclusion

This view of fiduciary responsibili-
ty and the obligations of fiduciaries
is not a radical approach to insti-
tutional investing. In fact it is very
conservative. It makes best use of
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all available information that can
positively and negatively affect
financial returns. The transpar-
ency of analysis and action that
results should help address not
only long-term societal impacts

of investment decisions, but also
immediate needs for greater dis-
closure from companies.

It is essential to move away from
outdated views of prudence and
fiduciary responsibility to a new,
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